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complaint should be more succinet, espe-
cially in light of the dismissal of all of the
discharge allegations under 11 U.S.C.
§ 727(a).

CONCLUSIONS OF LAW

1. This court has jurisdiction of the sub-
ject matter and the parties pursuant to 28
U.S.C. § 1334 and 28 U.S.C. § 157(a). This
is a core proceeding in accordance with 28
U.S.C. § 157(b)(2)T) and (J).

2. The debtor’'s motion pursuant to Fed-
eral Rule of Civil Procedure 12(b)(6) to dis-
miss the allegations in the complaint ad-
dressed to 11 U.S.C. § 727(a) is granted
because the complaint fails to state a claim
for which the debtor’s discharge may be
denied.

3. The debtor’s motion pursuant to Fed-
eral Rule of Civil Procedure 12(b)(6) to dis-
miss allegations in the complaint addressed
to nondischargeability under 11 U.S.C.
§ 523(2)(2)(A) is denied because the allega-
tions state a claim for which relief may be
granted.

4. The debtor’s motion to dismiss the
complaint pursuant to Federal Rule of Civil
Procedure 9(b) is granted conditionally.
The plaintiffs may amend their complaint
to assert their claim based on 11 US.C.
§ 523(a)(2)(A) if they particularize the
fraud allegations as to time, place, speaker
and specific statements allegedly made or
specific facts giving rise to the alleged
fraud.

SETTLE ORDER on notice in accordance
with the foregoing.

w
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CHATLOS SYSTEMS, INC., Appellant,
v.
Elbert A. KAPLAN, Appellee.
Civ. A. Nos. 92-16-SLR, 92-17-SLR.

United States District Court,
D. Delaware.

Sept. 24, 1992.

Debtor-tenant’s landlord moved for or-
der requiring debtor to comply with bank-
ruptey court order directing that it “surren-
der” property to landlord as well as to hold
debtor liable for administrative rent. The
Bankruptey Court entered judgment in fa-
vor of landlord, and debtor appealed. The
District Court, Sue L. Robinson, J., held
that: (1) debtor’s sublease with third party
was also deemed rejected upon deemed re-
jection of debtor’s primary lease; (2) debtor
“surrendered” property when it notified
landlord of order deeming primary lease
rejected, without need to dispossess subten-
ant; and (8) debtor was not liable for ad-
ministrative rent for period after date that
primary lease was deemed rejected, though
subtenant continued to occupy premises.

Vacated and remanded.

1. Bankruptey ¢=3115

When debtor’s lease is rejected pursu-
ant to bankruptcy statute, any subleases
under that primary lease must also be
deemed rejected. Bankr.Code, 11 U.S.C.A.
§ 365(d)(4).

2. Landlord and Tenant ¢=109(1)

Debtor-lessee satisfied its statutory ob-
ligation to “surrender” premises following
the deemed rejection of its primary lease
with lessor merely by notifying lessor of
order deeming lease rejected, without need
to dispossess third party to whom it had
previously subleased premises. Bankr.
Code, 11 U.S.C.A. § 365(d)(4).

See publication Words and Phrases
for other judicial constructions and
definitions.
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3. Bankruptecy €=3115
Landlord and Tenant ¢=80(3)

Following rejection of its unexpired
lease, debtor-tenant had no statutory, con-
tractual or possessory rights in property
and therefore had no basis on which to
bring eviction action against its subtenant.
Bankr.Code, 11 U.S.C.A. § 365.

4. Bankruptcy &=2876

Debtor-tenant was not liable for ad-
ministrative rent for period after its unex-
pired primary lease was deemed rejected
pursuant to bankruptcy statute, notwith-
standing that its subtenant continued to

occupy premises after that date. Bankr.
Code, 11 U.S.C.A. § 365.

James L. Patton, Jr., of Young, Cona-
way, Stargatt & Taylor, Wilmington, Del.,
for appellant. Of counsel: Marshall E. Ei-
senberg, and Lawrence M. Benjamin, of
Neal, Gerber & Eisenberg, Chicago, IIL

Stephen W. Spence, of Phillips, Goldman
& Spence, Wilmington, Del,, and Sheldon
Schachter, and Glenn R. Reiser, of Lum,
Hoens, Conant, Danzis & Kleinberg, Rose-
land, N.J., for appellee.

MEMORANDUM OPINION -

SUE L. ROBINSON, District Judge.
I. INTRODUCTION

This is an appeal from a final order of
the Bankruptey Court for the District of
Delaware entered on October 31, 1991.
The Court’s jurisdiction to entertain this
appeal is based on 28 U.S.C. § 158(a) and
Bankruptcy Rule 8001(a).

The facts relevant to this appeal are not
in dispute. Chatlos Systems, Inc. (“Chat-

1. The record on appeal indicates that Chatlos
improperly failed to inform the Bankruptcy
Court that it was not in possession of the Prop-
erty and that Chatlos’ sublessee, TX, in fact had
possession thereof at the time Chatlos: notified
the Bankruptcy Court that it would not assume
the Lease.

2. All docket item (“D.1.") references contained
in this Memorandum Opinion refer to papers
filed in Civil Action No. 92-CV-017.

3. It is alleged in Kaplan's motion papers that
“[a]lthough Chatlos obtained [the May 29, 1991]

los”), the-debtor-in-possession, was the ten-
ant under a lease agreement (“the Lease”)
with Elbert A. Kaplan (“Kaplan”) for non-
residential premises commonly known as
125 Algonquin Parkway, Whippany, New
Jersey (“the Property”). Chatlos entered

into a sublease agreement with TX Tech-

nologies, Inc. (“TX”) for the Property in
March, 1988. TX, the subtenant, filed a
petition in the Bankruptcy Court for the
District of New Jersey on April 2, 1991.
Chatlos filed its bankruptey petition in the
Bankruptey Court for the District of Dela-
ware on April 8 1991.

On May 29, 1991, Chatlos notified the
Delaware Bankruptey Court that it did not
intend to assume the Lease between Chat-
los and Kaplan. Pursuant te 11 U.S.C.
§ 365(d)(4) and Chatlos’ notification that it
would not assume the Lease, the Bankrupt-
cy Court entered an Order on May 29, 1991,
stating that the Lease “will be deemed
rejected on June 7, 19917 and ordering
Chatlos to surrender the premises to Kap-
lanl (D.I. 1, Designation D)?

Kaplan filed a motion with the Delaware
Bankruptey Court on July 3, 1991, request-
ing the court to compel Chatlos to comply
with that court’s May 29 Order directing
Chatlos to surrender the Property to Kap-
lan.? Kaplan alleged in his motion that
Chatlos failed to surrender the Property to
Kaplan, and that Chatlos was liable to Kap-
lan for payment of administrative rent.
Chatlos informed the court that it was not
in possession of the Property, that Chatlos
sublet the Property to TX and that TX was
and continued to be in possession of the
Property since before May 29, 1991.

In response to Kaplan’s motion, the court
ordered Chatlos to deliver “physical posses-

Order by way of motion, no notice of said
motion was provided to Kaplan.” D.I1.9at4. It
is not alleged, however, and there is nothing in
the record on appeal indicating that Kaplan did
not receive timely notice of the Bankruptcy
Court's May 29, 1991 Order stating, inter alia,
that the Lease would be deemed rejected pursu-
ant to § 365(d)(4) as of June 7, 1991. It should
be noted also that June 7, 1991, the effective
date of rejection of the Lease, was approximate-
ly sixty days after the April 8, 1991 filing of
Chatlos’ bankruptcy petition.
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sion of the premises ... without adverse
occupancy by either Chatlos or its sub-
tenant” and further directed Chatlos to
make back and current payments of admin-
istrative rent “until the surrender set forth
above occurs.” (D.I. 5 at No. 10) Chatlos’
appeal seeks review of this Order of the
Bankruptey Court.

II. STANDARD OF REVIEW

The proper standard of review to be ap-
plied by a district court reviewing the rul-
ings of a bankruptey court turns on the
nature of the issues presented on appeal.
Factual determinations of the bankruptey
court are entitled to deference and are not
reversed unless found to be clearly errone-
ous. Bankruptcy Rule 8013; In re Morri-
sey, 717 F.2d 100, 104 (3rd Cir.1983). Le-
gal conclusions of the bankruptey court are
subject to plenary review by the district
court and are considered de movo on ap-
peal. Brown v. Pennsylvania State Em-
ployees Credit Union, 851 F.2d 81, 84 (3d
Cir.1988). The instant appeal seeks review
of certain legal determinations made by the
Bankruptey Court and, therefore, a de
novo standard of review is appropriate.

III. DISCUSSION

Section 365(d)(4) of Title 11, United
States Code, provides that “if the trustee
does not assume or reject an unexpired
lease of nonresidential real property under
which the debtor is the lessee within 60
days after the date of the order for relief
... then such lease is deemed rejected, and
the trustee shall immediately surrender
such nonresidential real property to the
lessor.”

Application of § 365(d)(4) to the case at
bar would be relatively straightforward if
Chatlos had been in possession of the Prop-
erty when Chatlos filed its bankruptey peti-
tion and when the Bankruptecy Court en-
tered its May 29, 1991 Order deeming the
Lease rejected and directing Chatlos to sur-
render the Property to Kaplan: Kaplan
would have been entitled both to immediate
surrender of the premises by Chatlos when
the Lease was deemed rejected and to an
administrative rent claim for sixty days’

147 BANKRUPTCY REPORTER

rent (assuming Chatlos surrendered posses-
sion of the property to Kaplan sixty days
following Chatlos’ filing of its bankruptey
petition). See, e.g., In re US. Fax, Inc.,
114 B.R. 70 (Bankr.E.D.Pa.1990). The dif-
ficulty in the instant case, of course, is that
Chatlos was not in possession of the prop-
erty during the relevant periods discussed
above and, thus, proper application of
§ 365(d)(4) to the facts of this case is some-
what unclear.

A number of reported bankruptey cases,
involving largely analogous circumstances
to those of the instant case, illustrate the
legal principles underlying proper resolu-
tion of the issues presented here. In In re
6177 Realty Associates, Inc., 142 B.R. 1017
(Bankr.S.D.Fla.1992), the court addressed
the issue of whether a sublessee retains
any interest in leased nonresidential prop-
erty after the debtor-sublessor’s underly-
ing lease is deemed rejected pursuant to
§ 365(d)(4). In resolving this -question, the
court held as follows:

Rejection of a non-residential lease re-
sults in termination of the lease. Once
the underlying lease is terminated, lease-
hold mortgagees or sublessees retain no
interest that can be pursued in bankrupt-
cy court or state court.

The surrender remedy specially provid-
ed in § 365(d)(4) by Congress embodies a
federal policy to ensure that unless ex-
tended by the Court, landlords obtain
possession of their property within sixty
(60) days of the filing if the lease is not
assumed. It would be contrary to this
policy to allow mortgagees or sublessees
whose rights are derived solely from a
debtor’s interest as direct lessee to con-
tinue to tie up the property with litiga-
tion in bankruptey court or in state court.

In re 6177 Realty Assoc., Inc., 142 B.R.
1017, 1019,

The bankruptey court in 6177 Realty As-
sociates also found that the principal lessor
there was entitled to immediate surrender
of the premises “not only by the [lessee]
but also by [the sublessee] and any other
parties who claim an interest in the proper-
ty.” Id. The court found support for its
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holding in related caselaw ¢ and in the spe-
cific language of § 365(d)(4), which pro-
vides that “the trustee shall immediately
surrender such nonresidential property to
the lessor” when the underlying lease is
deemed rejected. As to the effect of state
law on this issue, the court held that
§ 365(d)4) preempts or supersedes any
state law right that the sublessee could
assert following the underlying lease being
deemed rejected.

In another related case, In re Dial-A-
Tire, Inc, 78 B.R. 18 (Bankr.W.D.N.Y.
1987), the sublessee, or the party analo-
gous to TX in the case at bar, filed a
motion which sought an order requiring the
debtor-sublessor to assign its interest in
the lease so that the sublessee could deal
directly with the landlord and remain at the
leased premises under the terms of the
primary lease agreement. The landlord
cross-moved seeking an order pursuant to
§ 365(d)(4) finding that the primary lease
be ceemed rejected. The court initially
found that the primary lease at issue there
had to be deemed rejected because the
“debtor-in-possession took no action within
the 60 days allotted to assume or reject the
primary lease.” Id. at 15-16.

As to the effect of rejection of the pri-
mary lease on the sublease, the court in
Dial-A-Tire held as follows:

[The operation of 11 U.S.C. § 365(d)(4)
results in the Lease being deemed reject-
ed. Under New York law, a sublease is
constitutive of the paramount lease out
of which it has been carved. The exis-
tence of the sublease depends on the
continuing viability of the paramount
lease. Rasch, New York Landlord &
Tenant—Summary Proceedings [2d Ed.]
§§ 234, 246.

Accordingly, rejection of the Lease in

this case must result in the Sublease

being deemed rejected as well.. Having

heen rejected, the Sublease cannot now

be assumed or assigned. 11 U.S.C.
" § 365(E)(2X(A).

4. See In re 6177 Realty Associates, inc., 142 B.R.
1017, 1019 (citing, inter alia, Sea Harvest Corp.
v. Riviera Land Co., 868 F.2d 1077 (9th Cir.

In re Dial-A-Tire, 78 B.R. at 16. This
much of the Dial-A-Tire opinion appears
to accord with the court’s holding in 6177
Realty Associates.

As to the consequence of rejection on the
primary lease and the sublease, the holding
of the court in the Dial-A-Tire case di-
verges from the court’s decision in 6177
Realty Associates as indicated by the fol-
lowing language quoted from the Dial-A-
Tire case:

While the operation of 11 U.S.C.

§ 365(d)(4) produces a common fate for

both the Lease and Sublease, i.e. rejec-

tion, the consequence of rejection in each
case differs.

The Bankruptey Code provides specifi-
cally that upon rejection of a lease by a
debtor, qua lessee, non-residential real
property must be immediately surren-
dered to the lessor. 11 TUS.C.
§ 365(d)4). In contrast, 11 U.S.C.

'§ 365(h)(1) provides that upon rejection

of a lease of non-residential real property

by a debtor, qua lessor, “the lessee may

remain in possession for the balance of
the lease term’” to the extent permitted

“under applicable nonbankruptcy law.”

11 U.S.C. § 365(h)(1). The application of

these subsections in this case produces

the anomalous result of the Debtor being
obligated to surrender the Premises, but

[the sublessee] not necessarily having to.

The matter is resolved by resort to fo-

rum law. Thus, the dual rejection

which occurred here will leave [the
landlord] and [the sublessee] to vie for
possession of the Premises according to

New York Law. In re Elmhurst Trans-

mission Corp., 60 B.R. 9, 10 (Bkrtey.

E.D.N.Y.1986).

In re Dial-A-Tire, 78 B.R. at 16 (emphasis
supplied).

The court in Digl-A-Tire further held
that-resolution of the dispute between the
landlord and the sublessee, and the respec-
tive rights of those parties with respect to
each other, should be addressed in an ap-
propriate state court proceeding:

1989); In re Giles Associates, Ltd., 92 B.R. 695
(Bankr.W.D.Tex.1988); In re Bernard, 69 B.R.
13 (Bankr.D.Haw.1986)).
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That matter is not properly before the
Court. Nor could it be, since “federal
courts acting in the bankruptey context
should deal with state law only to the
extent such is necessarily and directly
implicated by the bankruptey issues. (em-
phasis in original). In re Nanodota
Computer Corp., 74 B.R. 766, 771
(W.D.N.Y.1987). Here, both the Lease
and Sublease have been deemed reject-
ed, leaving the bankruptcy estate with
no meaningful interest in the ultimate
disposition of the Premises. According-
ly, the Court should refrain from decid-
ing a property dispute between creditors
whose resolution involves purely state
law questions having no necessary rela-
tion to the bankruptcy proceeding.

In re Dial-A-Tire, 78 B.R. at 16 (emphasis
supplied).

A third reported decision, In re United
Cigar Stores Co., 86 F.2d 629 (2d Cir.1936),
cert. den’d, 300 U.S. 679, 57 S.Ct. 671, 81
L.Ed. 883 (1937), also is instructive of the
principles relevant to the instant controver-
sy, notwithstanding that the court inter-
preted and applied a bankruptcy statute
other than the one relevant here. The ap-
plicability and relevance of the Second Cir-
cuit’s analysis to this § 365(d)(4) issue is
self-explanatory and apparent from the lan-
guage quoted here: \

When [the debtor-lessee] elected to reject

the lease, obtained the order authorizing

the rejection, and notified the landlords
thereof, it surrendered all its rights in
the premises and put the latter in a posi-
tion where they could dispossess the sub-
tenants and the tenant as well because of
its neglect to pay rent under the main
lease. It is true that under the strict law
of landlord and tenant the lease was not
surrendered, but the landlords were
placed in control of the situation and
there was a “surrender of the premises”
within the meaning of section 77B(b)(10).
By reason of their equitable lien for rent
in default under the main lease, they
could collect rents accruing from subten-
ants in order to satisfy their claims
against their tenant. In re United Ci-
gar Stores (Reisenwebers, Inc., v. Irving
Trust Co.), 69 F.2d) 513 (C.C.A. 2)
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Lowisville Woolen Mills v. Tapp, 239 F.
463 (C.C.A. 6); Otis v. Conway, 114 N.Y.
13, 20 N.E. 628; Haley v. Boston Belting
Co., 140 Mass. 73, 2 N.E. 785. Under
such ecircumstances the surrender re-
ferred to in section 77B(b)(10) means no-
tification to the landlord of the rejection
of the lease authorized by order of the
court. Had the trustee, rather than the
subtenants, been in occupation, surren-
der would have meant wvacating the
premises and turning them over to the
landlords. As the trustee was not in
possession here, it did everything possi-
ble to surrender the premises by giving
notice of rejection to the landlords.

In re United Cigar Stores Co., 86 F.2d at
632 (emphasis supplied).

[1-83] These authorities demonstrate,
and this Court so holds, that when a lease
is deemed rejected pursuant to § 365(d)(4),
any subleases under that primary lease
must also be deemed rejected since the
sublessee’s rights in the property extin-
guish with those of the sublessor. This
Court specifically finds that the Lease be-
tween Chatlos and Kaplan is deemed reject-
ed as of June 7, 1991 pursuant to the
Bankruptey Court’s May 29, 1991 Order.
The Court further finds that Chatlos sur-
rendered the Property to Kaplan and that
the primary lease was terminated when
Kaplan received notice of the Bankruptey
Court’s May 29, 1991 Order, which appears
to have occurred by the June 7, 1991 rejec-
tion date. After Kaplan received notice of
Chatlos’ rejection of the Lease, Chatlos had
done everything possible to surrender the
premises to Kaplan. See In re United
Cigar Stores Co., 86 F.2d at 632. Follow-
ing rejection of the Lease, Chatlos had no
statutory, contractual or possessory rights
in the Property and, therefore, Chatlos had
no basis for an eviction action against TX.

[41 Whether Kaplan should have looked
to the courts of New Jersey or to a federal
bankruptey court to regain possession of
the Property from TX is a question which
must await resolution until another day,
but it is clear to this Court that Kaplan
should have proceeded directly against TX
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in his efforts to obtain possession of the
Property. Since Chatlos no longer had any
interest in the Property during the period
following June 7, 1991, payment of admin-
istrative rent for the period after that date

is not appropriate. As Chatlos had no .

rights in the Property and did not receive
any benefit therefrom, an award of admin-
istrative rent for said period is improper.
See In re Myrtle Beach Golf & Yacht
Club, 118 B.R. 406 (Bankr.D.S.C.1990) (re-
jection of a lease does not give rise to a
claira for administrative expense if there is
no benefit to the estate).

It appears that under applicable New
Jersey law, TX became a tenant at suffer-
ance as to Kaplan after June 7, 1991 and,
as such, became liable to Kaplan for the
reasonable value of the use and occupation
of the Property. See Xerox Corp. v. List-
mark Computer Systems, 142 N.J.Super.
232, 361 A.2d 81, 85-86 (1976). Kaplan's
claim for unpaid rent accrued after June 7,
1991 appears to rest in the New Jersey
courts in an appropriate action against TX.

It further appears, and Chatlos apparent-
ly concedes this point, that Chatlos is liable
to Kaplan for approximately sixty days ad-
ministrative rent for the period from April
8, 1991 to June 7, 1991. Additionally, Chat-
los must pay to Kaplan any funds paid to
Chatlos by TX as rental payments, includ-
ing approximately $81,000 of said funds to
which the parties referred during oral ar-
gument before this Court on May 29, 1992.
(D.I. 20 at 11-12)

IV. CONCLUSION

Since the Bankruptey Court’s October 31,
1991. Order, requiring Chatlos to evict TX
from the Property and then surrender the
premises to Kaplan and further requiring
Chatlos to pay administrative rent, is incon-
sistent with relevant legal authority, said
order will be vacated and the case will be
remanded for further proceedings consis-
tent with this Memorandum Opinion.

An Order consistent with this Memoran-
dum Opinion shall issue.

(4
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In re Donald L. SMITH and Rebecca
J. Smith, a/k/a Rebecca J.
Parkhurst, Debtors.

William R. LUTZ, Sr., Plaintiff,
v.

Donald L. SMITH and Rebecca J. Smith,
a/k/a Rebecca J. Parkhurst,
Defendants.

Bankruptcy No. 91-3820-BM.
Adv. No. 92-0080-BM.

United States Bankruptey Court,
W.D. Pennsylvania.

Nov. 2, 1992.

Former owner of trucking agency
sought determination that debt owed to
him under purchase agreement for the
agency was nondischargeable due to Chap-
ter 7 debtors’ alleged prepetition misrepre-
sentation that they would purchase busi-
ness with anticipated workers’ compensa-
tion award. The Bankruptey Court, Ber-
nard Markovitz, J., held that creditor failed
to demonstrate that debtors knew at time
of agreement that they would fail to pay
for business as agreed.

So ordered.

1. Bankruptcy ¢=3353(1)

For debt to be nondischargeable on
fraud grounds, creditor must establish that
debtors obtained money, property, services
or credit through material misrepresenta-
tion; that debtors knew representation was
false when it was made or that representa-
tion was made with gross recklessness as
to its truth; that debtors intended to de-
ceive creditor: that ereditor reasonably re-
lied on false representation; and that credi-
tor suffered loss and damages as proxi-
mate result of the materially false repre-
sentation. Bankr.Code, 11 U.S.CA.
§ 523(a)(2)(A).



